April 2006

ST alert

Grant Thornton %

Grant Thornton periodical reporting
on Goods and Services Tax issues
for clients in business.

House, hotel or something else? imposing interest and penalties. The GST reclaimed by the ATO
may be clawed back from vendors, if they can be located.

The decision in Marana Holdings Pty Ltd v FC of T [2004] Businesses that have made claims for credits that could be

ATC 5068 has and will cause considerable difficulties to subject to challenge by the ATO need to consider their position

property developers and investors. The scenario was as carefully, especially as they were acting on the basis of a Court

follows: decision and are now being adversely affected by retrospective

o motel converted to strata units legislation.

o motel rooms converted to residential

accommodation A further case has also examined what is to be regarded as a

o residential accommodation sold. residential property. In Toyama Pty Ltd v Landmark Building
Developments Pty Ltd ([2006] NSWSC 83, NSW Supreme Court)

The question that arose was whether the sale of the residential Landmark believed that it had suffered a loss when the trustees

units was the sale of an old residential property, a new residential sold property as a taxable supply. The point at issue was whether

property or a commercial residential unit. The former is input the vendor could predict that the property was to be used for

taxed (not subject to GST on the sale), but GST would be due on residential purposes. There had been two private rulings from the
the value of the later two scenarios. The Court held that it was the  ATO that the supply did not
sale of new residential property (and so subject to GST), as it was  need to be taxed, that the

no longer commercial residential property, but as the earlier supply was input taxed, as
occupation (when used as a motel) of the property was temporary  there was previous

it could not be described as being residential until the conversion.  residential use and the

. . . . _ properties could be used
Whilst this may seem to be a logical decision the Government did 5/ residential pUIPOSES.

not like it. To 'clarify' the position (that would seem to have been

clarified by the Court), the Government has proposed an The decision is interesting
amendment to the law, backdated until July 2000. This will treat as it points out that the
such premises as being input taxed. There are, of course, winners  aT('s ruling on GSTR

and losers with this treatment. The winners are those that are 2000/20 is inconsistent
selling or letting such properties and now do not need to charge and is difficult to follow. It
GST. If GST has been charged on such transactions the GST does not effectively clarify if
charged should be clawed back from the ATO and repaid to the a domestic property such
customer. The losers will be investors that have bought such as a house that has been

properties and claimed back GST from the ATO. The ATO is inthe | ;sed for commercial
process of recovering credits claimed from the ATO and also purposes (such as a
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DISCLAIMER

This newsletter is general in nature and its brevity could lead to misrepresentation. No
responsibility can be accepted for those who act on its content without first consulting us and
obtaining specific advice.

Each office listed is a business operated independently of other firms and entities who use the
trademark Grant Thornton. Grant Thornton is a trademark owned by Grant Thornton International
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